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Sweet, J.

Def endants A&  Tel evi si on Net wor ks (“A&E") and
Vel |l er/ G ossman Productions, Inc. (“Wller/Gossman”) have noved
for summary judgnment pursuant to Fed. R Civ. P.56 to dismss the
conplaint of plaintiff Susan N cholas Hofheinz ("Hofheinz”)
all eging copyright infringenent of the film “It Conquered the
Wor| d”, portions of which were used in a biography of Peter G aves,
aired on A&E. Because there is no genuine dispute as to the
material facts in this case and the footage used in the A&E
bi ography constitutes “fair use” under the Copyright Act, 17 U. S. C.

8107, the nmotion is granted.

Parties and Prior Proceedi ngs

AGE is a cable network, supplying a 24 hour schedul e of
programmng to cable and satellite operators, who in turn supply
the programmng to their subscribers. A& s prograns consist of
docunent ari es, of f-network dramati c producti ons and ori gi nal notion
pi ctures. It derives its revenues largely from advertisers and

fees charged for cable operator |icenses.

Weller/ Grossman is a Californi a-based producti on conpany

t hat produces docunentaries, biographies and historical prograns.



Wl | er/ Grossnman produced the biography of Peter Graves which was

aired by A&E giving rise to this action.

Susan Hof heinz owns the copyright to the 1956 science
fiction film “It Conquered the Wrld”. “It Conquered the Wrld”
stars Peter Graves in one of his earliest Holl ywood perfornances as
well as Beverly Garland, Lee Van C eef and Beul ah, the nonster
The novie was produced by Anerican International Pictures, whose
princi pals were Janes N chol son and Sam Arkoff. M. Nicholson is

the | ate husband of M. Hof hei nz.

The conplaint inthis action alleging infringenent of the
copyright in *“It Conquered the Wrld,” by the defendants in
produci ng and airing the biography of Peter Graves was filed on
January 8, 2000. The instant notion was heard and marked fully

submtted on March 28, 2001

Facts

The facts are derived from the parties Rule 56.1

subm ssi ons and are undi sput ed.

On April 4, 1997, defendant A&E broadcast to its cable

licensees, as part of its “Biography” series, the program “Peter



Graves: M ssion Acconplished,” a biography of the actor Peter
G aves. The program was an hour long (with comrercials) and

produced by defendant Well er/ G ossnman.

Each of A&E' s “Bi ography” prograns deals with the life of
sonme famous or well-known person, usually soneone promnent in
history, politics, business or the arts. The series has a
narrator-host, either Jack Perkins or Peter Gaves, and devel ops
and treats the life of its subject through comment and brief
interviews with persons who knew or have witten about the person.
The visual content of the series often includes photographs, film

and audi o-vi sual material when avail abl e.

Early into the Peter Graves biography, brief clips from
several of his earliest notion pictures are shown -- md-1950's
science fiction filnms with titles such as “Killers From Space” and
“The Beginning of the End.” Part of one of the clips used in the
Peter Graves bi ography showed himin a notion picture released in
the md-1950's called “It Conquered The Wrld,” a science fiction
movie in which he played a leading role as a scientist. Thi s
archi val showi ng had a point, explained on canera by G aves: “You
had to pay the rent and buy the groceries . . . And also, | always
felt that they or nost anything else | did -- was good training to

get to learn nore about acting.”



The subj ect program “Peter G aves: M ssion Acconpli shed”
is a biography. It was produced for a wi de commerci al audi ence and
for profit, but a work that treats as its subject the life of a
wel | -known tel evision and notion picture actor. The Peter G aves
bi ography is approximately 44 mnutes long (60 mnutes wth
commercials) and covers the formative years of his life and his
career as a television and screen actor. The programnarrator is
“Bi ography” host Jack Perkins and Graves hinself, nenbers of his
fam |y and professional coll eagues reviewthe maj or achi evenents of
his |ife. The program devotes considerable attention to G aves’
work, starting with an account of his earliest efforts as a stage
actor in college, noving through his first Hollywod filns in the
1950's, his recognized performance in “Stalag 17" and then on to
his television career in “Fury” and ultimtely to “Mssion
| npossible,” the notion picture “Airplane,” and G aves as host of
A&E' s “Biography.” Filmclips and short pieces of videotape of
Graves in these and other roles are enployed to show G aves’
devel opment and versatility as an actor and his principal
achi evenments; still photographs of Gaves and his famly, novie
posters and shots of Hollywood in the late 1940's supply sone of

t he background.

Made i n 1956, “It Conquered the Wrl d” was one of G aves’
earliest appearances in a Hollywod film Graves played a
scientist trying to stop a colleague and an alien invader (a
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Venutian nanmed Beulah) from achieving their objective of world
dom nation. Speaking generally of the m d-1950"'s science fiction
genre, the “Bi ography” narrator explains, “Wile these pictures may
seem canpy by current standards, they were popular filns at the
time. And the young actor treated them as serious business.” A
short clip from“Killers FromSpace” follows, a few seconds nore of
Graves commentary and then 20 seconds from “It Conquered the
Wrld.” In the case of “It Conquered the Wrld,” it was not the
filmitself that was shown, but rather 20 seconds of footage edited
from a pronotional trailer that had once presaged the filns
booking in theaters. A “trailer” (or “preview of a comng
attraction”) is sinply filmfootage of scenes in a notion picture
shown in a theater a week or so in advance of the picture itself,
usually with graphics and a voice-over pronoting the novie. The
clip shows Graves in short scenes, each lasting a few seconds,
taken out of sequence from the film The trailer carries an
announcer’s voice-over track and displays prom nent graphics
superinposed over the first few seconds of footage that identify

the picture.

Hof heinz does not have an independent registered
copyright in the trailer, and there is no allegation or evidence
that there is any copyright in the trailer itself. The notion
picture fromwhich the trailer footage derived, however, was (and
still 1s) copyrighted. Through a series of assignnment and
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litigation in 1994, the novie becane the property of Ms. Hof hei nz.
The novie runs about 70 m nutes and al though no | onger avail able
for rental in theatrical release or available for rental or
purchase in the hone videocassette market, plaintiff does rent it
for special showings and filmfestivals and has |icensed footage

fromit.
There is no evidence that the trailer itself has ever
been rented, but Hof heinz has asserted cl ains based upon its use

and settl ed one several years ago with anot her tel evision producer.

Concl usi ons of Law

Summary Judgnent St andard

Rule 56(c) of the Federal Rules of Cvil Procedure
provides that a notion for summary judgnment may be granted when
"there is no genuine issue as to any material fact and that the
nmoving party is entitled to a judgnent as a matter of law." The
Second Circuit has repeatedly noted that "as a general rule, al
anbiguities and inferences to be drawn from the underlying facts
shoul d be resolved in favor of the party opposing the notion, and
all doubts as to the existence of a genuine issue for trial should

be resol ved agai nst the noving party." Brady v. Town of Col chester,




863 F.2d 205, 210 (2d Cir.1988) (citing Celotex Corp. v. Catrett,

477 U.S. 317, 330 n. 2 (1986) (Brennan, J., dissenting)); see Tonka

v. Seiler Corp., 66 F.3d 1295, 1304 (2d Cir.1995); Burrell v. Cty

Univ., 894 F. Supp. 750, 757 (S.D.N. Y.1995). 1If, when view ng the
evi dence produced in the |ight nost favorable to the non-nobvant,
there is no genuine issue of material fact, then the entry of

summary judgnent is appropriate. See Burrell, 894 F. Supp. at 758

(citing Binder v. Long Island Lighting Co., 933 F.2d 187, 191 (2d

Cr.1991)). Materiality is defined by the governing substantive
law. "Only disputes over facts that m ght affect the outconme of
the suit under the governing law will properly preclude the entry
of summary judgnent. Factual disputes that are irrelevant or

unnecessary will not be counted.” Anderson v. Liberty Lobby, Inc.,

477 U. S. 242, 248 (1986). "[T]he nere existence of factual issues
-- where those issues are not material to the clainms before the
court -- will not suffice to defeat a notion for summary judgnent."

Quarles v. General Mtors Corp., 758 F.2d 839, 840 (2d G r.1985).

For a dispute to be genuine, there nmust be nore than

"met aphysi cal doubt."” Matsushita Elec. Indus. Co. v. Zenith Radio
Corp., 475 U S. 574, 586 (1986). "If the evidence is nerely

colorable, or is not significantly probative, summary judgnment may

be granted."” Anderson, 477 U.S. at 249-50 (citations omtted).



The Inclusion of Brief dips from®“lt Conquered the Wrld” in the
Peter Graves Bi ography constitute “Fair Use”

Based upon the standard discussed above, this case
qualifies as one which can and should be resolved on sunmary
j udgnent . Counsel for both sides have argued, as mtters of
enphasi s and j udgnent, how the Court ought to weigh these facts in
assessing the “fair use” exception to the Copyright Act, 17 U S.C
8107, but the material facts that bear on the anal ysis do not all ow

of dispute. As the court saidin Wight v. Warner Books, Inc., 953

F.2d 731, 735 (2d Gr. 1991): “the nere fact that a determ nation
of the fair use question requires an exam nation of the specific
facts of each case does not necessarily nean that in each case

involving fair use there are factual issues to be tried.”

The Copyright Act permts one, in certain circunstances,
to use or appropriate a copyright proprietor’s protected expression
notw t hst andi ng copyright protection. The concept is enbodied in
17 U.S.C. 8 107, which states that the “fair use” of a copyrighted
wor k does not infringe the copyright in that work. As the court

put it in Maxtone-G aham v. Burtchaell, 803 F.2d 1253, 1255 (2d

Cir. 1986): “The purpose of fair use is to create a limted
exception to the individual’s private property rights in his
expression -- rights conferred to encourage creativity -- to

pronote certain productive uses of copyrighted material.”



Whet her a given use is fair is determ ned on a case- by-
case basis within the context of four factors enumerated in § 107.

See Harper & Row Publishing v. Nation Enterprises, 471 U S. 539

(1985). The factors to be considered include:

(1D the purpose and character of the use, including
whet her the use is of a commercial nature or is for
nonprofit educational purposes;

(2) the nature of the copyrighted work;

(3) the amount and substantiality of the portion used in
relation to the copyrighted work as a whol e; and

(4) the effect of the use upon the potential market for
or value of the copyrighted work.

17 U.S. C. 8107. Defendants carry the burden of show ng that their

infringing use was fair. See Coleman v. ESPN, Inc., 764 F. Supp.

290 (S.D.N.Y. 1991).

The Purpose and Character of the Use Tips in Favor of A&E

The first statutory factor is the purpose and character
of the allegedly infringing use. The focus of this factor is
“whet her the new work nerely supersedes the objects of the original
creation . . . or instead adds sonething new, with a further
purpose or different character, altering the first with new

expressi on, neaning, or nessage; it asks, in other words, whether
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and to what extent the new work is “transformative.”" Canpbel |

510 U. S. at 579 (citations omtted).

Here, A&E s biography of Peter G aves does not nerely
purport to supersede the original novie at issue, but to create a
new copyrightable film biography. There is a strong presunption
that this factor favors the def endant when the all egedly infringing
work fits the description described in 8§ 107 of "criticism
coment, news reporting, teaching . . ., scholarship or research.™
The Court of Appeals summed up the application of this factor to
wor ks of biography: "our cases establish that biographies in
general and critical biographies in particular, fit 'confortably
Wi thin' these statutory categories 'of uses illustrative of uses

that can be fair."'" New Era Publications Inter., APS v. Caro

Publishing Goup, 905 F.2d 152, 156 (2d GCr. 1990) (quoting

Salinger v. Random House, Inc., 811 F.2d 90 (2d G r. 1987), cert.

denied, 484 U. S. 800 (1987)). Defendants' "Peter Graves: M ssion
Acconpl i shed" may not be a "schol arly" bi ography, but the use made
of this particular footage from"Ilt Conquered The Wirld," to show
the kind of notion picture roles G aves took when he first began
his acting career and what his perception of them was, served to
enrich the biography through the actor's perspective on his own
work. This is one of the "fair use" purposes identified by the

Court in New Era Publications, 904 F.2d at 156. Appearing in "It

Conquered The Wrld" was a fact of Gaves' |life. The 20 seconds of
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f oot age shown of that appearance in defendants' biography was not
shown to recreate the creative expression reposing in plaintiff's
film!it was for the transformative purpose of enabling the viewer

to understand the actor's nodest beginnings in the film business.

Moreover, it was the sane kind of transformative use

recently found in Hof heinz v. AMC Productions Inc., No. CV-00-5827

(E.D.N. Y. Jan. 2, 2001), a case with material undi sputed facts and
clainms virtually identical to those inplicated in this case, a use
made not to supersede the original work, but to add sonethi ng of

value to the new work. Hofheinz, supra at 8. It matters not that

the Peter Graves' biography was produced to entertain audi ences;
the use made of plaintiff's footage in the program was for the
pur pose of comenting on Graves and what he t hought about a picture
he appeared in. In fact, it was a use not nuch different fromthe
one nade by the def endant of approxi mately one m nute of footage of
plaintiff's copyrighted film on Mihammad Ali's title bout wth
CGeorge Foreman, in a television biography of Muhammad Ali called

"Story." In Monster Communications, Inc. v. Turner Broadcasting

System Inc., 935 F. Supp. 490 (S.D.N. Y. 1996), the Court found

wi thout difficulty that the first "fair use" factor favored Turner

! Contrast the "transformative" purpose here with the
whol esal e duplication of plaintiff's Star-Trek in Paranount
Pictures Corp. v. Carol Publishing Goup, 11 F. Supp.2d 329
(S.D.NY. 1998), where fair use was rejected. (The defendant's
book was substantially simlar to plaintiff's TV series.)
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because the alleged infringing work "Story" was a bi ography about
a person of public interest that conbined comment, criticism

schol arship and research. |d. at 494, see also Wight, supra. The

result is the sane here.?

Nat ure of the Copyri ghted Wrk

This is the second fair use factor, where the focus
bel ongs on the nature and copyright status of the plaintiff's work.
As a general proposition, published works enjoy less fair use
protection than those that have never been published; on the other
hand, works that are creative or non-factual are entitled to
greater fair use protection than those that are factual. See New

Era Publications, 904 F.2d at 157. Plaintiff's "It Conquered The

Wrld," was produced and released in the md-1950's.® Thus, while
there was no inpact on plaintiff's right to control the first

public showing of the film or any portion of it, a factor that

2 Nor, as the cases make clear, does it usually matter
that the alleged infringing biography is a comercial work,
intended by its publisher or producer to nmake a profit. See Arica
Institute, Inc. v. Palner, 970 F.2d 1067, 1078 (2d Cr. 1992) and
Monst er Conmmuni cations, 935 F. Supp. at 493. As the Court of

Appeal s put it: If a work falls into one of the fair use
categories, "assessnent of the first fair use factor should be at
an end, even though, as wll often be the case, the defendants

anticipated profits.” Wight, 953 F.2d at 737.

3 The copyright registration for the film gives an
original date of copyright as of July 26, 1956. (Fairhurst Dec.,
Exh. F).
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tips in defendants' favor, the filmand the trailer are certainly
"creative," not factual works and tips in plaintiff's favor.
However, the filmis not really in general circulation; when it is
| eased at all, it is for show ngs at science-fiction filmfestivals
and the like. The trailer is not shown anynore at all. As the

court noted in Maxtone- Graham supra, where the plaintiff's work

was out of print, "a key" though not necessarily determ native
factor in fair use is whether or not the work is available to the
potential user. |If the work is out of circul ati on and unavail abl e
for purchase through normal channels, the user may have nore
justification for reproducing it than in the ordinary case.

Mbaxt one- G aham supra, 803 F.2d at 1264 n. 8. VWhen the court in

Monst er Conmuni cations, supra, had before it essentially the sane
two conponents of the second fair use factor, leaning in the sane
direction they do here, it called the factor "neutral." The
Honor abl e Charles Sifton thought it "slightly" favored Ms. Hof hei nz

in her other suit, Hof hei nz, supra at 9, but there was

consi derably nore of her footage being used in that case. On

bal ance this factor tips slightly in Hofheinz's favor.

The Anpbunt and Substantiality of the Portion Used

This factor cuts i n defendants' favor. The determ nati ve

fact is the anmount and substantiality of the material used in
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relation to the copyrighted work, a quantitative and qualitative
test that in this case requires the court to | ook at the 20 seconds
of footage excerpted fromthe 70 mnute "It Conquered The Worl d"
and then again at what the 20 seconds consisted of. Thi s
constitutes less than 1%of the film three short snaps not even in
t he same sequence as they appear in the notion picture. This was
trailer footage, inpossible to followas a story line and telling
us not hi ng about the films plot, characters, thenes, or resolution
-- just snippets of Gaves in an alien nonster film people fleeing
and Graves hitting a policeman. Readi ng such deci sions as the ones

in Wight, supra, 953 F.3d at 738; New Era Publications, 904 F.2d

at 158, Monster Communi cations, supra, 935 F. Supp. at 495, and

nmost recently, Hofheinz, supra, all of which found this third

factor weighing heavily in favor of the defendant on simlar
fractional anal yses and conmon sense qualitative judgnents, makes
plain that the Peter G aves' biography made a "fair use" of the

trailer on this basis as well.

Hof heinz has argued that what was wused was the
gqualitative "essence" of her novie. But quantitative and
qualitative takings nmust not be confused as plaintiff has in her

brief citing such cases as Roy Export Co. v. Colunbia Broadcasting

System 672 F.2d 1095 (2d G r. 1982) and Ni hon Kei zai Shi nbun, Inc.

V. Comine Business Data, Inc., 166 F.3d 65 (2d Cr. 1998). Such

cases are inapposite. The 20 seconds of "It Conquered The Worl d"
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shown in the Graves' biography are enough to give a viewer an idea
of the absurdity of the pictures G aves was appearing in, three
clips out of sequence, telling us nothing else. It was not the

whol esal e taking of an entire filmconpilation (Roy Export) or the

reconfiguration of entire articles into another nedium (Ni_hon
Keizai).* Nor is it even close to the whole sale taking of a
conpilation of novie clips from 12 Laurel & Hardy filnms plus a
Laurel & Hardy still photograph on the package of the defendants’

video ("The Legends of Conedy") in R chard Feiner & Conpany, lnc.

v. Passport International Products Inc., 1998 LEXI S 11878 (S.D. N. Y.

1998). It is not evident that fair use was even suggested in that

case. This factor favors A&E.

Ef fect on the Market

Thi s aspect of the fair use anal ysis addresses the effect
of the wuse wupon the potential market for or value of the
copyrighted work, what the Suprene Court referred to as
"undoubtedly the single nobst inportant elenent of fair use."

Har per & Row Publishers, 471 U.S. at 566. The copyrighted work

here is plaintiff's film "It Conquered The Wrl d" fromwhich the

4 Nor was it the taking of an entire photographic work to
create a video nontage of National Geographic covers for a CD ROV
library, which the Court found to have "far transcended" a fair use
in Geenberg v. National Geographic Society, 2001 W. 280075 (11th
Cr. M. 2001).
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trailer footage derives. The filmhad its theatrical run in the
m d-1950's, and is today rented for film festivals and speci al
show ngs. It is not being sold or rented to the public in the
vi deocassette market and though there is a small market for pieces
of footage fromthe film(plaintiff entered into five |icenses of
this kind over the past seven years), plaintiff does not advertise
or pronote the film From all it appears, there is, at best,

sporadic interest in pieces of footage, sui generis to the

potential user who wants to use a few frames in a television
programand avoid suit by plaintiff. Certainly, there is no reason
-- or evidence -- on which to conclude that those who actually saw
the only two show ngs of "Peter G aves: M ssion Acconplished” that
A&E ever broadcast, both back in April 1997, are nowdisinclined to
see plaintiff's film As Judge Sifton noted with respect to the
AMC docunentary that enployed brief clips of Ms. Hofheinz's fil ns,
they were "too few, too short, and too small in relation to the
whol e" to undercut the market for plaintiff's copyrighted works,

citing Mnster Conmmuni cations. Hof hei nz, supra at 120. | f

anything, they likely spurred interest in the film

Hof hei nz al so contends that there is a market for notion
pi cture excerpts, which is separate fromthe market for the notion
picture itself. The Defendants do not dispute that Hofheinz

has |icensed clips from several filnms she owns, nor do they
di spute there is a market generally for notion picture clips. But
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no evi dence has been presented that the two April 1997 cabl ecasts
of the Peter G aves biography have any inpact on the nmarket for

clips of “It Conquered the Wrld.”

The proper question is whether the G aves bi ography was,

in effect, a substitute for Hofheinz’s filmclips. See Wight v.

War ner Books, Inc., 953 F.2d 731, 739 (2d Cr. 1991) (defendant’s

bi ography of Richard Wight in no way supplants plaintiff’'s

letters) and Arica v. Palner, 970 F.2d 1067, 1078 (2d G r. 1992)

(where marginal anmounts of expressive content were taken,
impairment of the market is unlikely.) Plaintiff may not boot-
strap the specter of a fair use holding against her here, on the
facts of this case, as reason why the use was not a fair use to
begin wth. This circularity was addressed by Judge Sifton in

Hof heinz’ s earlier infringenment suit in Hofheinz v. AMC Productions

Inc., No. CV-00-5827 (E.D.N. Y. Jan. 2001). Hofheinz nmade the sane
adverse inpact claim in that case and Judge Sifton noted that
“plaintiff’s argunent, if carried to its |ogical conclusion, wuld
eviscerate the affirmative defense of fair wuse since every
copyright infringer seeking the protection of the fair use doctrine
could have potentially sought a license from the owner of the
infringed work.” 1d. at 10. As Judge Sifton noted, “the question
is what effect will the exhibition of defendant’s [work] have on
the demand for plaintiff’s infringed wrks thenselves, not the
effect the [work] will have on her ability to |license those works
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inthe future.” Hofheinz v. AMC, No. CV-00-5827, 10 (E.D.N. Y. Jan.

2001) .

On this point, Hofheinz forwards a corollary argunent
that the defendants represented to the world that the plaintiffs
clips were in the public domain, and therefore danaged t he nmarket.
However, the source of the clips is promnently displayed in the

bi ography as the film “It Conquered the Wrld.”

The Graves biography is not a substitute for the film

clips and therefore, did not inpact the market for the clips. This

factor favors A&E as wel | .

Concl usi on

For the reasons stated, A& s notion for sunmary j udgnent

is granted.

It is so ordered.

New Yor k, NY
June 27, 2001 ROBERT W SVEET
U. S. D J.
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